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MEMORANDUM OPINION*

CRAWFORD, J.

Thisisadivorcecase Plaintiff, EmmaWhite Smith (Wife) and defendant, Hubert Smith
(Husband), were divorced by decree entered May 16, 1997. Husband has appeal ed and presents
four issues for review which, as stated in his brief, are:

1. Theerror of thetrial court in completely divesting Appellant
of thereal estate that had been willed to him prior to the marriage
and totally granting it to the Appellee.

2. Theerror of thetrial court inrefusing or failing to require the
Appellee to disclose her property, or property interests.

3. The error of the trial court in refusing or faling to direct
completion of the arbitration that it had ordered.

4. Theerror of thetria court in ordering or requiring Appellant
to pay alimony.

Wewill first consider Husband' s second issue dealing with a request for production of
documents. On December 21, 1995, Husband served a Rule 34 Request for Production of
Documents and upon Wife' s faillure to comply filed a motion to compel production on March

4,1996. On March 25, 1996, the trial court entered an order compelling Wife to produce the
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documentsrequested, but Wife failed tocomply with the order. On January 28, 1997, Husband
filed a motion to dismiss because of Wife's failure to comply with the trial court’s order. On
February 12, 1997, the trial court entered its order denying the motion to dismiss and further
found that the documents and records previously ordered produced were not relevant to the case
and ordered that plaintiff “need not produce them.”

The request for production sought information from Wife conceming her earnings,
financial resources, and separate property, all of which arerelevant factorsto be considered by
the court in setting spousal suppat T.C.A. § 36-5-101 (d)(1)(A)&(G) (Supp. 1997) and in
making an equitable distribution of marital property. T.C.A. 8 36-4-121(c) (1996). Wife's
complaint seeks adivision of marital property and spousal support.

Intheinstant case, thetrial court should have entertained Husband’ s motion pursuant to
the provisions of Tenn.R.Civ.P. 37 and some appropriate sanction within the discretion of the
court should havebeen granted. Thetrial court erred initsdeterminationthat the material sought
was not relevant.

Thefirst and fourth issues concerning the division of marital property and the award of
alimony respectively shall be considered together.

As to the division of marital property, the trial court must determine what is marital
property and what is separate property in order to divide the marital estate. Batson v. Batson,
769 S.W.2d 849 (Tenn. App. 1988). Thetria court isrequired to consider all pertinent factors
inmaking thedivision of marital property including thosefactorsset outin T.C.A. § 36-4-121(c)
(1996). It appearsfrom therecord before usthat thesefactorswere not consideredinthedivision
of the marital propety made by thetrial court. Asto the alimony award made by thetrial court,
it appears equally clear that the factors to be considered pursuant to T.C.A. 8§ 36-5-101(d)(1)
were not considered by thetrial court. The case must be remanded for further consideration of
the division of marital property and the award of spousal support.

Thelast issueto be considered isthe action of the court in ordering “binding arbitration”
and then disregarding the order.

We find no authority for the order of binding arbitration. Pursuant to Rule 31, Section
3, Rules of the Supreme Court, the trial court, with the consent of al the parties, may order,
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among other things, nonbinding arbitration. Therefore, the order entered for binding arbitration
was a nullity, and the trial court properly disregarded it.

The final decree of thetrial court awarding divorce is affirmed. The decreein dl other
respects is reversed, and the case is remanded for further proceedings to make an equitable
distribution of marital property and for a consideration of an award of spousal support, if

justified. The costs of this appeal are assessed against the appellee.
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